Gordon, who represented the MacNeals in the latest round in his longrunning battle to overturn Jefferson County's school racial-diversity policies. "They have to follow the law."
The Supreme Court's fractured ruling struck down pupil-assignment policies adopted in 2000 limiting African-American enrollment at any individual school in Jefferson County to between 15 percent and 50 percent of the student body. The ruling also rejected the Seattle school system's use of race as a "tiebreaker" for assigning students to high schools; the plan had been suspended in 2002 because of the litigation. 2 (See box, p. 748.) In response to the MacNeals' case, Todd's office drew up new boundary zones for the four magnet elementary schools that were approved by the school board on Sept. 10. For the longer term, officials are trying to find ways to maintain a measure of racial balance in the 98,000-student school system under the Supreme Court decision, which bars the use of racial classifications in individual pupil assignments but appears to permit some "race-neutral" policies aimed at racial diversity. (See box, p. 749.) "We are going to do our best to achieve it," says JCPS Superintendent Sheldon Berman. "We are deeply committed to retaining the qualities of an integrated environment."
The court's June 28 decision dealt a blow to hundreds of school systems around the country that have adopted voluntary race-mixing plans after court-ordered desegregation plans lapsed in recent years.
Five of the justices -led by Chief Justice John G. Roberts Jr. -said using racial classifications in pupil assignments violated the Equal Protection Clause of the 14th Amendment. That is the same provision the court cited a half-century earlier in the famous Brown v. Board of Education (1954) ruling that found racial segregation in public schools unconstitutional. 3 In a strong dissent, the court's four liberal justices -led by Stephen G. Breyer -said the ruling contradicted previous decisions upholding racebased pupil assignments and would hamper local school boards' efforts to prevent "resegregation" in individual schools. But one of the justices in the majority -Anthony M. Kennedyjoined the liberal minority in endorsing racial diversity as a legitimate goal. Kennedy listed several "race-neutral" policies, such as drawing attendance zones or building new schools to include students from different racial neighborhoods, that schools could adopt to pursue the goal.
The ruling drew sharp criticism from traditional civil rights advocates. "It's preposterous to think the 14th Amendment was designed to permit individual white parents to strike down a plan to help minority students have better access to schools and to prevent school districts from having integrated schools that are supported by a majority of the community," says Gary Orfield, a longtime civil rights advocate and director of the Civil Rights Project at UCLA's Graduate School of Education and Information Sciences.
Ted Shaw, president of the NAACP Legal Defense Fund, said the ruling blocks school boards from using "one of the few tools that are available" to create racially diverse schools. "The court has taken a significant step away from the promise of Brown," says Shaw. "And this comes on top of the reality that many school districts are highly segregated by race already."
Conservative critics of race-based school policies, however, applauded the ruling. "I don't think school districts should be drawing attendance zones or building schools for the purpose of achieving a politically correct racial mix," says Roger Clegg, president of the Center for Equal Opportunity, which joined in a friend-of-the-court brief supporting the white families that challenged the Seattle and Louisville school policies.
"A lot of parents out there don't like it when their students are treated differently because of race or ethnicity," Clegg adds. "After these decisions, the odds favor those parents and those organizations that oppose school boards that practice racial or ethnic discrimination."
School officials in Louisville and Seattle and around the country are generally promising to continue race-mixing policies within the limits of the court's decision. "School boards are going to have to do the hard work to find more tailored ways of approaching diversity in their schools," says Francisco Negrón, general counsel of the National School Boards Association.
The evidence in Louisville and nationally suggests, however, that the goal will be hard to achieve. In Louisville, nine schools are now outside the district's 15/50 guidelines, with several having more than 55 percent AfricanAmerican enrollment, according to Todd. "If the board wants to continue to maintain diversity, we've already had some significant slippage at some selected schools," he says. 4 Nationally, a new report by the UCLA Civil Rights Project concludes that African-American and Latino students are increasingly isolated from white students in public schools. Overall, nearly three-fourths of African-American students and slightly over three-fourths of Latino students attend predominantly minority schools. Both figures have been increasing since 1980, the report says. 5 (See graphs, p. 751.) Critics of race-based pupil assignments are unfazed by the trends. "We're RACIAL DIVERSITY IN Details: Plan classifies students as "black" or "white" (including Asians, Hispanics and others); guidelines call for each elementary, middle or high school to have between 15 percent and 50 percent African-American enrollment; residence-based system assigns students to school within residential "cluster"; most West End neighborhoods assigned to schools outside area; student applications for transfer from assigned school evaluated on basis of several factors, including effect on racial makeup; under Supreme Court decision, individual transfer requests will no longer be denied on basis of race.
Seattle (45,000 students: 58 percent "non-white")
History: No history of mandatory segregation, but racially identifiable neighborhoods: predominantly black south of downtown, predominantly white to the north; racial-balance plan with crosstown busing voluntarily adopted in 1978; school choice introduced in 1990s, with race as one "tiebreaker" to distribute students among oversubscribed schools; school board suspended the plan in 2002 because of legal challenge; Supreme Court ruling held plan invalid.
Details: Ninth-graders permitted to apply to up to three of district's 10 high schools; tiebreakers used for applications to oversubscribed schools; sibling preference was most important factor, race second; race used if school's enrollment deviated by specified percentage from overall racial demographics: 40 percent white, 60 percent non-white.
Available online: www.cqresearcher.com past guidelines, we're past quotas and we need to move on," says Gordon of the Louisville statistics. He calls instead for an array of reforms focused on schools with high concentrations of low-income students.
"All other things being equal, I like racially diverse schools," says Abigail Thernstrom, a senior fellow at the conservative Manhattan Institute and a former member of the Massachusetts Board of Education. "But I do not think it works from any angle to have government entities -whether they are federal courts or local school boards -try to engineer diversity."
Supporters of racial-balance plans argue that diversity in the classroom helps boost academic achievement for minority students without adversely affecting achievement for white students. Opponents dispute those claims. (See sidebar, p. 759.) The debate over diversity also highlights a secondary dispute over the widespread practice of "tracking" -the offering of separate courses for students based on ability or previous achievement. Supporters say the practice matches curriculum to students' needs and abilities, but critics say it results in consigning already disadvantaged students -including a disproportionate number of African-Americans -to poorquality education. (See sidebar, p. 756.) Meanwhile, some experts and advocates are calling for shifting the focus away from race and instead trying to promote socioeconomic integrationmixing low-income and middle-and upper-class students. Richard Kahlenberg, a senior fellow with the left-of-center Century Foundation who is most closely associated with the movement, says policies aimed at preventing high concentrations of low-income students will produce academic gains along with likely gains in racial and ethnic diversity.
"Providing all students with the chance to attend mixed-income schools can raise overall levels of achievement," Kahlenberg writes in a report released on the day of the Supreme Court decision. 6 As the debate over diversity in public-school classrooms continues, here are the major questions being considered:
Should school systems promote racial diversity in individual schools?
School officials in Lynn, Mass., a former mill town 10 miles northeast of Boston, take pride in a pupil-assignment system that has helped maintain racial balance in most schools even as the town's Hispanic population has steadily increased over the past decade. "We work very hard to promote integration and cultural diversity so that our children are able to get along with each other," says Jan Birchenough, the administrator in charge of compliance with the state's racial-balance law.
Racial Classifications Barred But Diversity Backed
But attorney Chester Darling says Lynn's policy of denying any transfer requests that would increase racial imbalance at an individual school "falls squarely within" the kinds of plans prohibited by the Supreme Court decision in the Louisville and Seattle cases. "It can't be race-neutral if you use the word race," says Darling, who is asking a federal judge in Boston to reopen a previously unsuccessful suit filed by parents challenging the policy. 7 Critics of race-based assignment plans hope the Supreme Court decision will persuade or force school districts like Lynn's to drop any use of racial classifications in pupil placement. "Most school districts will look at the decision's bottom line, will consider that the Louisville and Seattle plans were not sloppily done, and yet at the end of the day were declared unconstitutional," says Clegg of the Center for Equal Opportunity. "This cost the school boards a lot of time and money, and they're going to have to pay the other side's lawyer."
But school board officials say the court's fractured ruling leaves room for local systems to consider race in trying to create racial and ethnic mixing in individual schools. "Race is still not out of the question," says Negrón of the school boards' association. "A plurality of the court said certain things that are not the law of the land. What the majority has done is invalidate these particular programs, but certainly left the door wide open to the use of race -which continues to be a compelling government interest."
Apart from the legal issue, supporters and opponents of racial-diversity plans also disagree on their educational and other effects. "There's a consensus in the academic world that there are clear educational benefits, and the benefits aren't just for minority students," says UCLA Professor Orfield.
Conversely, "racial isolation leads to reduced achievement," says Negrón.
Critics of racial-diversity policies, however, say those benefits are unproven and the logic of the claimed cause-effect relationship unconvincing. "There is very little empirical evidence," says Thernstrom, the Manhattan Institute fellow.
"I don't think how well you learn or what you learn depends on the color of the skin of the person sitting next to you," says Clegg. "Students in overwhelmingly white schoolrooms in Idaho and in overwhelmingly AfricanAmerican classrooms in Washington, D.C., can each learn."
Critics cite as one concrete disadvantage the time spent on buses when students are transported out of their neighborhoods for the sake of racial balance. "There's no educational benefit there, and it's a waste of their very precious time," says Thernstrom. The travel burdens also hamper student participation in extracurricular activities and parental involvement, the critics say.
In traditional desegregation plans, those burdens typically fell for the most part on African-American students, who were transported out of their neighborhoods to schools in predominantly white areas. Busing was "usually a one-way street" for African-Americans, says James Anderson, head of the department of educationalpolicy studies at the University of Illinois, Champaign-Urbana.
In recent years, however, schoolchoice policies in some communities have meant increased busing for whites as well as minority students. Negrón cites the example of Pinellas County (Clearwater), Fla., which has a universal-choice program allowing students to enroll in any school in the county and providing transportation if requested. "It is a cost," Negrón says. "But school districts are finding that it depends on the facts and circumstances." RACIAL DIVERSITY IN Available online: www.cqresearcher.com
Civil rights advocates counter that racial isolation imposes much more serious costs for minority students. "The consequences of segregation of AfricanAmerican students in public schoolsand it is increasingly true for Latino students -have been concentration of poverty, deprivation of resources and a host of other problems that do impact on the quality of education," says the Legal Defense Fund's Shaw.
Like many of the critics, Thernstrom stops short of absolute opposition to any race-conscious school policies. "I don't mind" redrawing attendance zones for racial mixing, she says, "but I don't think we should be starry-eyed about what it's going to achieve."
Michael Rosman, president of the Center for Individual Rights, says schools should try to prevent "racial isolation" in individual schools "if it is shown to have deleterious educational effects." But Illinois Professor Anderson says school boards should take affirmative steps to "take advantage" of diversity. "We could build wonderful, intellectually rich environments where kids really do have an exchange of ideas and an exchange of cultures and come out of that with a cosmopolitan sense of culture that is unique," he says. "How can you be global," he adds, "yet at the same time so parochial?" Should school systems seek to promote socioeconomic integration in individual schools?
The consolidated school system in Wake County, N.C. -encompassing the rapidly growing Research Triangle Park area (near Raleigh and Durham) -made nationwide news in 2000 by dropping the use of racial guidelines in favor of socioeconomic-integration policies. The "Healthy School" assignment guidelines call for limiting individual schools to no more than 40 percent enrollment of students receiving free or reduced-price lunches or 25 percent enrollment of students performing below grade level.
Seven years later, the policies are a bragging point for the school system and exhibit No. 1 for advocates of socioeconomic integration. "Classrooms that are balanced from a diversity point of view are important to maintaining academic performance," says Michael Evans, the school system's communications director, citing the district's declining achievement gap for African-American, Hispanic and low-income students.
Some Wake County parents are not sold, however. Dave Duncan, the onetime president of the now largely inactive advocacy group Assignment by Choice, discounts the claimed academic gains by pointing to the relatively small percentage of students assigned under the guidelines and the comparable academic gains statewide. The school system "used the diversity issue as a smoke screen when there is criticism or opposition to the way they do the student-assignment process," Duncan says.
As the most prominent advocate of socioeconomic integration, the Century Foundation's Kahlenberg acknowledges varied results in districts with such policies. But he strongly argues that the policy of mixing students by socioeconomic background offers educational benefits in its own right and practical advantages for districts trying to promote racial diversity without running afoul of the Supreme Court's new limits on race-based assignments.
"There's a wide body of research that the single, best thing you can do for low-income kids is to give them the opportunity to attend a middleclass school," says Kahlenberg. Despite some well-publicized exceptions, schools with "concentrated levels of poverty" tend to have more studentdiscipline problems, lower caliber teachers and principals and less parental involvement than predominantly middle-or upper-class schools, he explains. Socioeconomic integration, he says, results in higher academic achievement for low-income students and no adverse effect on others as long as there is "a strong core of students with middle-class background."
Kahlenberg says socioeconomic integration is also likely to produce some racial and ethnic mixing since the poverty rate among African-Americans and Latinos is higher than among whites. In educational terms, however, he says socioeconomic diversity is more valuable than racial diversity because the academic gains of mixing by class and income appear to be well established, while the claimed gains of race mixing are in dispute.
Traditional civil rights advocates like the Legal Defense Fund's Shaw do not quarrel with socioeconomic integration but insist that it is "not an adequate substitute for racial integration."
Orfield agrees that socioeconomic integration is "a good idea" but quickly adds, "You can't achieve racial integration very well by using social and economic integration."
"If you talk to districts that have relied solely on that, it doesn't reach all of the students that they need to reach," Cambridge, Mass. (6,000: 37% B, 35% W, 15% H, 11% A) Plan adopted in 2001 to replace race-conscious "controlled choice" system says individual schools should be within 15 percentage points of districtwide percentage of free/reduced lunch students; race remains a potential factor in assignments; racial diversity maintained, socioeconomic diversity increased; limited evidence finds academic gains for low-income students, no negative effect on middle-income students.
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Non-Racial Approaches to Integration
Charlotte-Mecklenburg, N.C. (129,000: 42% B, 36% W, 14% H, 4% A)
School board dropped racial-desegregation effort, adopted public school choice plan after school system was declared "unitary" in 2001, or no longer a dual system based on race; plan gives some priority to low-income students in schools with concentrated poverty, but transfers to higher-performing schools are permitted only if seats are available; plan seen as unsuccessful in creating racial or socioeconomic integration.
La Crosse, Wis. (7,000: 20% minority) Was first district to adopt socioeconomic integration policy in 1991-92 in response to influx of Hmong refugees; plan used redrawn attendance zones and busing to spread low-income students among elementary schools and two high schools; plan largely survived political battle in 1992-93 that included recall of several school board members; plan touted as success, but enrollments at most elementary schools have been and still are outside guidelines.
Available online: www.cqresearcher.com says Negrón at the school boards association.
For their part, conservatives raise fewer objections to mixing students by socioeconomic background than by race, but they worry the practice may merely be a pretext for racial classifications. "It has fewer constitutional problems," says Thernstrom. "It is less politically controversial." "It's better than race-based student assignments," says Clegg at the Center for Equal Opportunity. "But if you're using socioeconomic status simply as a proxy for race, many of the same policy and legal problems remain."
Thernstrom is unconvinced, however, of the claimed academic benefits. "There are no proven results from it," she says. She scoffs at what she calls "the notion that if you sit next to somebody, differences [in values] are going to somehow melt away."
In any event, Clegg says he opposes either racial or socioeconomic mixing if it requires assigning students to schools distant from their homes. "Neighborhood schools are the preferable means of assignment," he says, "because you're not having to pay for busing and you're not having to put children on long bus rides, which keep them from engaging in extracurricular activities." Kahlenberg disagrees. "I haven't heard anyone make a convincing case that from an educational perspective the best way to assign students is the place where their parents can afford to live," he says. "That's the way we do it, but there's no argument that's the best way to educate kids in our society."
From opposite perspectives, however, both Orfield and Thernstrom agree that socioeconomic integration engenders some of the same kinds of opposition that racial integration does. "You do have a lot of middle-class flight as a result," Thernstrom says. "It's not really more popular than racial integration," Orfield says.
Despite the resistance, Kahlenberg believes the policy would fulfill a fundamental goal of public education in the United States. "Most people believe at least in theory that education is the way for kids of any background to do well," he says. "As long as we have economically segregated schools, that promise is broken." 
McKinney, Tex. (20,000: 64% W, 21% H, 11% B, 3% other)
Dallas suburb adopted socioeconomic-balance policy in 1995 by redrawing attendance zones; low-income students perform better on statewide tests than low-income students statewide; some opposition to longer bus rides, but plan said to have broad support.
Minneapolis, Minn. (36,000: 41% B, 28% W, 16% H, 10% A)
Desegregation suit settled in state court in 2000 with agreement to adopt four-year experiment to encourage socioeconomic integration; plan provides transportation for low-income students to suburban schools; also requires wealthier magnet schools in Minneapolis to set aside seats for low-income students; 2,000 lowincome students attended suburban schools over four-year period; legislature voted to extend program after end of experiment.
Omaha, Neb. (47,000: 44% W, 32% B, 21% H)
School board adopted plan aimed at socioeconomic integration after system was declared unitary in 1999; low-income students given preference in weighted lottery for admission to magnet schools; 2006 proposal to expand plan to recently annexed neighborhoods prompted backlash in state legislature, but education groups won passage of 2007 bill to establish goal of socioeconomic diversity throughout metropolitan area.
Rochester, N.Y. (33,000: 64% B, 22% H, 13% W)
Managed-choice plan adopted in city in 2002 includes socioeconomic-fairness guidelines; vast majority of elementary school students (83%) are economically disadvantaged; plan seen as likely to have limited effect unless interdistrict choice program is established between city and suburbs.
San Francisco (55,000: 32% Asian, 22% H, 13% B, 9% W) Student-assignment plan adopted in 2001 replaced racial-desegregation scheme with plan aimed at socioeconomic diversity; seven-part definition includes SES (socioeconomic status), academic achievement, language, other factors; plan seen as fairly successful in balancing schools by SES, less so in producing racial diversity; district is consistently top-performing urban district in state.
Wake County (Raleigh), N.C. (136,000: 54% W, 27% B, 10% H, 5% A) Guidelines adopted in 2000 replacing racial guidelines limit schools to 40% free/reduced lunch, 25% reading below grade level; policies credited with maintaining racial diversity; role in academic gains questioned; school-zone changes due to growth draw criticism from some families.
Is the focus on diversity interfering with efforts to improve education in all schools?
As he wrapped up his legal challenge to the Louisville pupil-assignment plan before the Supreme Court, attorney Gordon depicted the case as a choice between "diversity" and "educational outcome." "For me," Gordon told the justices during the Dec. 4 arguments, "I would use all these millions of dollars. I would reduce teacher-student ratio. I would give incentive pay to the better teachers. I would [build] more magnet schools, more traditional schools."
"We presuppose that we're going to have bad schools and good schools in this country," he continued. "I don't think we can no [sic] longer accept that."
Gordon describes himself as a civil rights liberal, but his argument parallels the views of conservatives like Clegg. "School districts should be worrying less about the racial and ethnic mix than about improving the education that's offered at all schools," Clegg says.
"If you're just focusing on racial diversity, as it's called, for its own sake without trying to assess whether you're improving the educational outcomes," says Rosman, "then you're detracting from the overall goal of achieving educational excellence. In some instances, that's happened." "The solution is to reduce the gap, the racial gap, the ethnic gap, the socioeconomic gap," says Thernstrom. "Then kids will be looked at as just kids without any kind of assumptions made about, you know, are they like me?"
Traditional civil rights groups and advocates insist that diversity and educational reform complement rather than conflict with each other. In any event, they say, the push for diversity is neither so strong nor so extensive as the critics contend.
"We haven't had any federal policy of promoting diversity since 1981," says Orfield, referring to the first year of Ronald Reagan's presidency. "We haven't had any new lawsuits to integrate schools for a long time. Ever since 1980, most desegregation plans have had voluntary choice and magnet schools, and almost all of them are part and parcel of educational reform plans."
John Trasviña, president and general counsel of the Mexican American Legal Defense and Educational Fund (MALDEF), calls the claimed conflict between diversity and educational quality "a diversion." Referring to educational reform, he says, "We aren't doing that either. It's always easy to say let's address some other issue. When it comes to do that, it's not done."
Diversity advocates dispute critics' suggestion that racial or economic integration has been pursued solely for its own sake with no attention to improving educational quality. "I don't think anybody ever thought that school integration by itself was a sufficient policy," Orfield says.
"The whole reason for economic integration is to promote academic achievement and raise the quality of schooling," says Kahlenberg. "No one has figured out how to make separate schools for rich and poor work well, certainly not for poor kids."
Orfield and Kahlenberg also dismiss concerns that the transportation costs entailed in some diversity plans take scarce dollars from other, more promising schoolimprovement initiatives. "We've spent billions and billions of dollars on lowincome schools, which hasn't produced a lot of results," Kahlenberg says.
Orfield is even blunter about recent efforts to reduce the racial gap. "It's been a failure," he says. Desegregation and anti-poverty programs of the 1960s and '70s did narrow the racialachievement gap, Orfield writes in the recent UCLA Civil Rights Project report. But he says "most studies" find that President Bush's No Child Left Behind law -which specifically calls for narrowing the achievement gap between white and minority pupils -has had "no impact" on the disparities so far. 8 From opposite perspectives, Thernstrom and Trasviña lay out demanding agendas for schools to try to close the racial gap. "I want more learning going on," says Thernstrom. "You need really good schools. The day should be longer, the teachers should be better, the principals should have more authority.
"Our kids aren't learning enough in school," she continues. "That will level the playing field."
"We clearly need to improve the quality of our schools," says Trasviña. He calls for steps to reduce the dropout rate and to channel more students into so-called STEM courses (science, technology, engineering and math). But diversity helps, not hurts reform efforts, he says.
"While it is true that simply putting children of different backgrounds in seats in the same classroom does not necessarily improve the classroom experience by itself, [diversity] adds to it," Trasviña says. "And it adds to the political will to make sure that people understand that these are our schools."
BACKGROUND
The 'Common School' T he idea of free, universal public education has been espoused in the United States since the Revolutionary Era and still holds a central place in American thought as a tool for personal development and social cohesion. But the ideal of equal educational opportunity for all has never obtained in practice. Even as education became more nearly universal in the 20th century, AfricanAmericans and other racial and ethnic minorities faced blatant discrimination that was only partly alleviated by landmark court rulings outlawing legally mandated segregation. 9 
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Chronology
Before 1950
Free, universal public education is enshrined as American ideal and advances in practice, but African-Americans, Hispanics and Asian-Americans are consigned to separate and unequal schools in much of the country.
•
1950s-1960s
Racial segregation in public schools is ruled unconstitutional, but desegregation is slow.
1954, 1955
Supreme Court's unanimous decision in Brown v. Board of Education (1954) outlaws mandatory racial segregation in public schools; a year later court says school districts must dismantle dual systems "with all deliberate speed" (Brown II). "Massive resistance" in South stalls integration.
1964, 1965
Civil Rights Act of 1964 authorizes Justice Department to file schooldesegregation suits; Title I of Elementary and Secondary Education Act provides targeted aid to school districts for low-income students.
1968
Supreme Court tells school districts to develop plans to dismantle dual systems "now."
1970s-1980s
Busing upheld as desegregation tool but draws strong protests in North and West as well as South; Supreme Court, Justice Department withdraw from desegregation cases.
1971
Supreme Court unanimously upholds federal courts' power to order crosstown busing to desegregate schools.
1973
Supreme Court rejects federal constitutional right to equal school funding; one month later, New Jersey supreme court is first to sustain funding-equity suit under state constitution.
1974
U.S. Supreme Court, 5-4, bars court-ordered desegregation between inner cities and suburbs; decision is first in series of closely divided rulings that limit desegregation remedies.
1983
U.S. Department of Education report "A Nation at Risk" paints critical picture of rising mediocrity in U.S. schools, shifts agenda away from equity issues.
• 1990s Racial isolation increases for African-Americans, Latinos; "reverse discrimination" suits by white students backed in some federal courts, fail in others.
1991 LaCrosse, Wis., becomes first school district to aim to balance enrollment by students' income status: "socioeconomic integration."
1995 Supreme Court signals federal courts to wrap up desegregation cases; lower courts respond by generally granting "unitary" status to school systems seeking to be freed from desegregation orders.
1998, 1999
Federal appeals courts in Boston, Richmond, Va., bar racial preferences in public school admission.
2000-Present
Socioeconomic integration advances; Latinos become largest ethnic minority; Supreme Court ruling bars racial classifications in pupil assignments.
2000
Wake County (Raleigh), N.C., becomes largest school district to try socioeconomic integration.
2001
President George W. Bush wins congressional approval of No Child Left Behind Act, requiring school districts to meet achievement benchmarks, including closing racial gap.
2001-2005
White families challenge racialdiversity plans in Seattle and Louisville, Ky; federal courts back school districts, ruling plans are "narrowly tailored" to achieve "compelling" interest in diversity.
2005, 2006
Bush nominates John G. Roberts Jr. and Samuel A. Alito Jr. to Supreme Court; both win Senate confirmation, strengthening conservative majority on court.
2007
Supreme Court ruling in Louisville and Seattle cases limits use of race in pupil assignments, but five justices say race-neutral measures can be used to promote compelling interest in diversity; school boards vow to try to maintain racial diversity; advocates push socioeconomic integration on legal, political grounds.
George Washington and Thomas Jefferson were among the nation's early leaders to call in general terms for mass public education, but the educational "system" of the early 19th century consisted of private academies, rural district schools and a handful of "charity" schools in cities. Horace Mann, the so-called father of American public education, used his appointment as Massachusetts' first commissioner of education in 1837 to advocate the "common school" -publicly supported and open to all. As University of Wisconsin educational historian William Reese explains, Mann saw education as a way to restore social harmony at a time of social tensions between rich and poor and between native-born and immigrants. Others saw the same connection. His fellow New Englander Alpheus Packard wrote in the 1840s of the "sons of wealth and poverty" gaining mutual respect by sitting side by side in a public school. 10 Abolitionist Mann's vision had no practical meaning, however, for AfricanAmerican slaves before the Civil War and only limited significance for their descendants for decades after slavery was abolished. Both before and after the Civil War, the vast majority of African-Americans "lived in states that were openly and explicitly opposed to their education," according to the University of Illinois' Anderson.
After emancipation slaves who had learned to read and write became teachers in rudimentary schools, aided by Northern missionaries and philanthropists and some sympathetic white Southerners. With the end of Reconstruction, however, Southern leaders "pushed back the gains that had been made," Anderson says. In a racially segregated system in the early 20th century, per capita spending for black pupils in the South amounted to one-fourth to one-half of the amount spent on whites. 11 Education was becoming nearly universal for white Americans, even as racial segregation became entrenched for African-Americans and, in many places, for Mexican-and Asian-Americans. 12 Elementary school attendance was nearly universal by the 1920s. High schools -once viewed as fairly selective institutions -began doubling in enrollment each decade after 1890 thanks to a declining market for child labor and the growing enforcement of new compulsory education laws. Secondary
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By drawing students from the West End, the school achieved around 25 percent black enrollment in the 2006-07 academic year. But despite the measure of racial balance in overall enrollment, Ballard students say blacks and whites are less than fully integrated inside. "Kids naturally separate," remarks Ben Gravel, a white 12th-grader, as he arrives at school on Aug. 13 for the opening of a new school year.
At Ballard -and in schools around the country -the racial separation is especially pronounced in the classroom itself. AfricanAmerican students are disproportionately enrolled in less challenging, "low-track" classes and underrepresented in higher-track classes, such as advanced placement (AP) courses and international baccalaureate (IB) programs. In 2006, for example, AfricanAmericans comprised about 13 percent of graduating high school seniors but only 6 percent of the total number of students who took advanced placement exams administered by the College Board. 1 The widespread practice of tracking -or "ability grouping" as supporters prefer to call it -has been a contentious issue within education circles for more than two decades. "Detracking" advocates have had occasional success in pushing reforms, but the practice has persisted -in part because of strong resistance from parents of students enrolled in higher-track courses. 2 Supporters say the practice matches curricular offerings to students' abilities and achievement level. "It doesn't make sense to the average person that you would put a non-reader in the same English classroom as some kid who's reading Proust," says Tom Loveless, director of the Brown Center on Educational Policy at the Brookings Institution in Washington.
Critics say the practice simply keeps already-disadvantaged students on a path to lower academic achievement. "If you have classes that are structured to give kids less of a challenge, those kids tend to fall farther behind," says Kevin Welner, an associate professor at the University of Colorado's School of Education in Boulder.
Civil rights advocates say the enrollment patterns reflect what they call "segregation by tracking." In her critique of the practice, Jeannie Oakes, director of urban schooling at UCLA's Graduate School of Education and Information Studies, cited research evidence indicating that African-American and Latino students were more likely to be assigned to low-track courses than white students even when they had comparable abilities or test scores. 3 "I wouldn't use the phrase 'segregation by tracking.' A lot of it is self-tracking," counters Abigail Thernstrom, a senior fellow at the conservative Manhattan Institute and co-author of a 'Tracking' Leads to Racial Separation in Classes But grouping students by ability has wide support.
Available online: www.cqresearcher.com school enrollment increased from 50 percent of 14-17-year-olds in 1920 to nearly 95 percent of that age group by the mid-1970s. Meanwhile, the average school year was also increasing -from 144 days in 1900 to 178 days in 1950. And per capita investment in education rose during the same period from 1.2 percent of national income to 2 percent.
The Supreme Court's 1954 decision in Brown outlawing racial segregation in public schools capped a half-century-long campaign by the NAACP to gain a measure of equal educational opportunity for AfricanAmericans. 13 The legal campaigndirected by the future Supreme Court justice, Thurgood Marshall -was waged at a deliberate pace even as many black students and families were agitating for better schools at the local level. The eventual decision seemed far from inevitable beforehand. Only after 1950 did the NAACP decide to ask the court to abolish segregation rather than try to equalize the separate school systems. And the justices were closely divided after the first round of arguments in 1952; they joined in the unanimous ruling in 1954 only after a second round of arguments and shrewd management of the case by the new chief justice, Earl Warren. * The high court's "remedial" decision one year later in Brown II directed school districts to desegregate "with all deliberate speed." Many Southern politicians lent support to a campaign of "massive resistance" to the ruling by diehard segregationists. A decade after Brown, fewer than 5 percent of black students in the South were attending majority-white schools; more than three-fourths were attending schools with 90 percent minority enrollment. 14 In 1968, an evidently impatient Supreme Court declared that school districts had to develop plans to dismantle dual systems that promised "realistically" to work -and to work "now." Three years later, a new chief justice, Warren E. Burger, led a unanimous court in upholding the authority of local federal courts to order school districts to use cross-neighborhood busing as part of a desegregation plan. 15 book on the educational gap between white and minority students. "Is it terrible that we have so few Latino and black students who are prepared to take the most educationally rigorous courses?" she adds. "Of course, it's terrible."
Welner acknowledges minority students often choose low-track courses, but faults school systems instead of the students. Minority parents and students often lack the information needed to understand the different course offerings, he says. And students "sometimes don't want to be the only minority in the high-track class," he says.
Loveless acknowledges the critics' complaints about lowtrack classes, but says the solution is to reform not to abolish them. "Let's fix the low-track classes," he says. Despite the critics' doubts, he says many private, charter and parochial schools have developed low-track curricula that more effectively challenge students than those often found in public schools.
"If we know how to create a high-track class, why would we then create a separate set of classes that don't have those opportunities?" Welner asks. "Why would we let students opt for a lesser education?" Loveless says under a random-assignment system, highachieving students "would lose quite a bit," middle-range students "would lose a bit" and lowest-achieving students "would probably benefit a little bit" -mainly by reducing the concentration of students with behavioral issues in low-track classes.
Welner disagrees that highachieving students are necessarily harmed by reforms. "Good detracking doesn't take anything away from these kids," he says. "The high achievers are not only holding their own but are doing better after the reform."
Despite the recurrent clashes at the local level, Loveless predicts that tracking will continue to be a widespread practice. "Polls are very clear," he says. "Parents, teachers and students favor ability grouping. Those are three important constituency groups." 'Elusive' Equality T he campaign to desegregate schools stimulated broader efforts in the late 20th century to equalize educational opportunity at national, state and local levels. Initially, desegregation advanced in the South and to a lesser extent in other regions. But integration eventually stalled in the face of white opposition to busing, ambivalence among blacks and Supreme Court decisions easing pressure on local school districts to take affirmative steps to mix white and black students. School funding reform efforts produced some results, but as the 21st century began educational equality remained -in Professor Reese's word -"elusive." 16 The Supreme Court's unanimity in school race cases broke down in the 1970s, and a continuing succession of closely divided decisions reduced districts' obligations to develop effective integration plans. In one of the most important rulings, the justices in 1974 divided 5-4 in a case from Detroit to bar court-ordered desegregation between predominantly black inner cities and predominantly white suburban districts. Three years later, the court essentially freed school districts from any obligation to prevent resegregation after adopting a racially neutral assignment plan. The decisions coincided with widespread opposition to busing for racial balance among white families in many communities, most dramatically in Boston in the 1970s, where police escorts were needed for buses taking pupils from predominantly black Roxbury to predominantly white South Boston.
African-American students and families, meanwhile, had mixed reactions to desegregation generally and busing in particular, according to Professor Anderson. In many districts, desegregation meant the closing or transformation of historically black schools that had provided a good education for many students. In the South, desegregation also often meant the loss of black principals and teachers. And busing was a "oneway street" for African-Americans: most plans entailed the transportation of black students away from their neighborhoods to a mixed reception at best in predominantly white communities.
From the start, the NAACP and other civil rights groups had viewed desegregation not only as a goal in its own right but also -and perhaps more importantly -as an instrument to equalize educational opportunities for black and white pupils. In the heady days of the civil rights era, Congress had put educational equality on the national agenda in 1965 by passing a law as part of President Lyndon B. Johnson's "war on poverty" to provide federal aid targeted to poor children. 17 By the end of the century, however, Title I of the Elementary and Secondary Education Act was seen as having produced mixed results at best -in part because allocation formulas shaped by the realities of congressional politics directed Available online: www.cqresearcher.com much of the money to relatively wellto-do suburban districts. Meanwhile, advocates of educational equity had turned to the courts to try to reduce funding disparities between school districts -with mixed results. 18 The Supreme Court ruled in 1973 that funding disparities between districts did not violate the federal Constitution. One month later, however, the New Jersey Supreme Court became the first state tribunal to find differential school funding to run afoul of a state constitutional provision. Over the next three decades, school funding suits resulted in court rulings in at least 19 states finding constitutional violations and ordering reforms. But funding disparities persisted. In a wide-ranging survey in 1998, Education Week gave 16 states a grade of C-or below on educational equity between school districts. 19 At the same time, school policymakers were focusing on clamorous calls to improve educational quality stimulated by the publication in 1983 of a report by the Reagan administration's Department of Education sharply criticizing what was depicted as rising mediocrity in U.S. schools. The debate generated by "A Nation at Risk" brought forth all manner of proposals for imposing educational standards, revising curricula or introducing competition within public school systems or between public and private schools. The debate diverted policymakers' attention to some extent from diversity issues and led many white parents to worry more about their own children's education than about educational equity or diversity. 20 By the end of the 1990s, federal courts were all but out of the desegregation business, and racial isolation -"resegregation" to civil rights advocates -was on the rise. In a trio of cases in 1991, 1993 and 1995, the Supreme Court gave federal courts unmistakable signals to withdraw from superintending desegregation plans. School districts that sought to be declared "unitary" -or no longer dual in nature -and freed from desegregation decrees, like Jefferson County, invariably succeeded. By 2001, at least two-thirds of black students and at least half of Latino students nationwide were enrolled in predominantly minority schools. And after narrowing in W hen the Supreme Court outlawed racial segregation in schools in 1954, it relied heavily on research by the African-American psychologist Kenneth Clark purporting to show that attending all-black schools hurt black students' self-esteem. Over time, the court's reliance on Clark's study drew many critics, who questioned both the research and its prominent use in a legal ruling.
More Blacks and Latinos Attend Poorest Schools
A half-century later, as they considered challenges to racialdiversity plans in Seattle and Louisville, Ky., the justices were deluged with sometimes conflicting research studies on the effects of racial policies on educational achievement. Among 64 friend-of-the-court briefs, nearly half -27 -cited social science research. Most found beneficial effects from racial integration, but a minority questioned those claims.
The National Academy of Education, a select group of education scholars, created a seven-member committee to evaluate the various studies cited in the various briefs. Here are the committee's major conclusions from the research, released on June 29 -one day after the court found the school districts' plans unconstitutional:
Academic achievement. White students are not hurt by desegregation efforts or adjustments in racial composition of schools. African-American student achievement is enhanced by less segregated schooling, although the magnitude of the influence is quite variable. The positive effects for African-American students tend to be larger in the earlier grades.
Near-term intergroup relations. Racially diverse schools and classrooms will not guarantee improved intergroup relations, but are likely to be constructive. The research identifies conditions that need to be present in order for diversity to have a positive effect and suggests steps schools can take to realize the potential for improvement.
Long-term effects of school desegregation. Experience in desegregated schools increases the likelihood over time of greater tolerance and better intergroup relations among adults of different racial groups.
The critical-mass question. Racial diversity can avoid or mitigate harms caused by racial isolation, such as tokenism and stereotyping, particularly when accompanied by an otherwise beneficial school environment. Some briefs suggest a minimum African-American enrollment of 15 percent to 30 percent to avoid these harms, but the research does not support specifying any particular percentage.
Race-neutral alternatives. No race-neutral policy is as effective as race-conscious policies for achieving racial diversity. Socioeconomic integration is likely to marginally reduce racial isolation and may have other benefits. School choice generally and magnet schools in particular have some potential to reduce racial isolation, but could also increase segregation. 
Do Racial Policies Affect Academic Achievement?
Most studies find beneficial effects from integration.
RACIAL DIVERSITY IN PUBLIC SCHOOLS
the 1980s, the educational-testing gaps between white and black students began to widen again in the 1990s. In 2000, the typical black student scored below about 75 percent of white students on most standardized tests. 21 'Diversity' Challenged E ven as courts reduced the pressure on school districts to desegregate, hundreds of school systems adopted voluntary measures aimed at mixing students of different racial and ethnic backgrounds. Some plans that made explicit use of race in pupil assignments drew legal challenges from white families as "reverse discrimination." Meanwhile, several dozen school systems were adopting -and achieving some success withdiversity plans tied to socioeconomic status instead of race. Support for socioeconomic integration appeared to increase after the Supreme Court's June 28 decision in the Seattle and Louisville cases restricting the use of race in pupil assignments but permitting race-neutral policies to achieve diversity in the classroom.
School boards that voluntarily sought to achieve racial and ethnic mixing claimed that the policies generally improved education for all students while benefiting disadvantaged minorities and promoting broad political support for the schools. Many plans -like those in Seattle and Louisville -explicitly considered race in some pupil assignments, and several drew legal challenges. In November 1998 the federal appeals court in Boston struck down the use of racial preferences for blacks and Hispanics for admission to the prestigious Boston Latin School. Then in fall 1999, the federal appeals court in Richmond, Va., ruled in favor of white families challenging racebased policies in two districts in the Washington, D.C., suburbs. The rulings struck down a weighted lottery that advantaged blacks and Hispanics in Arlington County, Va., and a transfer policy in Montgomery County, Md., that limited students from changing schools in order to maintain racial balance. 22 The idea of socioeconomic integration first gained national attention when the midsized town of La Crosse, Wis., redrew attendance zones in the early 1990s to shift students from an overcrowded, predominantly affluent high school to the town's second high school in the blue-collar section with a growing Hmong population. In Kahlenberg's account, the plan survived concerted political opposition, produced measurable educational progress and now enjoys widespread support. Cambridge, Mass., substituted socioeconomic integration policies for racial busing in 1999 after the federal appeals court ruling in the Boston Latin case. Wake County, N.C., similarly dropped its racial balancing plan in 2000 in favor of an assignment plan tied to free or reduced-lunch status to comply with the rulings by the Richmond-based appeals court in the Arlington and Montgomery County cases. By 2003, Kahlenberg claimed some 500,000 students nationwide were enrolled in school systems that used economic status as a factor in pupil assignments. 23 In the main, however, school districts that had adopted racial balancing plans stuck with them despite legal challenges. Seattle adopted its "open choice" plan in 1998 -some two decades after it had become the largest school district in the nation to voluntarily adopt a racial busing plan. e ducation in a democratic society serves three basic purposes. It provides students with workforce skills, prepares them to function as thoughtful and informed citizens in a cohesive country and enriches their lives by awakening them to new knowledge, perspectives and possibilities. Racial diversity in schools and classrooms enhances the attainment of each of these goals.
The ability to work effectively with individuals from diverse backgrounds is a fundamental workplace skill, as the wellknown report "What Work Requires of Schools," issued by President George H.W. Bush's administration, points out. Yet, many students never develop this skill because our country's neighborhoods, social institutions and religious organizations are often highly segregated. Racially diverse schools provide a milieu essential to the development of this crucial skill.
Racially diverse schools also have a vital role to play in developing fair-minded citizens and in promoting social cohesion. Research demonstrates that in-school contact with individuals from different backgrounds typically reduces prejudice, a fundamentally important outcome in our increasingly diverse society. In addition, students who attend diverse schools are more likely than others to choose diverse work and residential settings as adults, thus promoting social cohesion.
Racially diverse schools also enrich students' understanding and expand their perspectives by placing them in contact with others whose views and life experiences may be very different. Just as visiting a foreign country is a much richer and more powerful experience than reading about it, interacting with students from different backgrounds brings their perspectives and experiences alive in a way not otherwise possible.
Even individuals who discount the arguments above must acknowledge that heavily segregated minority schools disadvantage the very students most in need of an excellent educational environment. Such schools typically have relatively impoverished curricular offerings, great difficulty recruiting experienced teachers and high teacher-turnover rates, all of which may help to explain why research suggests that attending such schools typically undermines students' achievement relative to similar peers in more diverse schools.
Racial diversity in and of itself does not guarantee a good education, but as a recent report by the National Academy of Education suggests, it creates preconditions conducive to it. In our increasingly diverse democracy, the educational cost of segregated schools is too high for majority and minority students alike. No But are they essential to a good education? Absolutely not. If they were, big-city school districts would be stuck providing lousy educations for America's most disadvantaged children into the indefinite future. A large majority of students in 26 out of the 27 central-city districts with a public school population of at least 60,000 are non-white. The white proportion in these districts averages 16 percent. Thus, big-city schools will not be racially "diverse" unless we start flying white kids from Utah into, say, Detroit.
Or rather, they will not be racially "diverse" according to the Seattle school board's definition in the racial balancing plan the Supreme Court condemned last term. Seattle had divided students into only two racial groups: white and nonwhite. If schools were half-Asian, half-white, that was fine; if they were 30 percent white with the rest Asian, they weren't sufficiently "diverse," and educational quality would be somehow lacking.
What racial stereotyping! Do all non-white students express the same non-white views -with all white students having a "white" outlook? In fact, why is racial diversity the only kind that counts for those concerned about the group clustering in certain schools? What about a social class or religious mix?
And on the subject of racial stereotyping, do we really want to embrace the ugly assumption that black kids are incapable of learning unless they're hanging around some white magic? Good inner-city schools across the country are teaching the children who walk through the door. In excellent schools, if every one of the students is black -reflecting the demography of the neighborhood -the expectations for educational excellence do not change. And happily, there are no compelling studies showing enormous positive gains for black students when they attend schools with large numbers of whites.
Good education is not confined to academic learning. But there is no evidence that schools engaging in coercive racial mixing build a lifelong desire to "socialize with people of different races," as Seattle assumed. Visit a school lunchroom! Racial and ethnic clustering will be very much in evidence.
Those who insist school districts should turn themselves inside out to engineer racial diversity haven't a clue as to the limits of social policy. And they demean the capacity of nonAsian minority kids to learn, whatever the color of the kid in the seat next to them. "The way to stop discrimination on the basis of race," Roberts declared as he neared his conclusion, "is to stop discriminating on the basis of race."
Breyer was equally forceful in his dissent. "This is a decision that the court and this nation will come to regret," he said.
Almost immediately, however, Kennedy's pivotal concurrence began to draw the closest scrutiny as advocates and observers tried to discern what alternatives remained for school boards to use in engineering racial diversity. The National School Boards Association urged local boards to continue seeking diversity through "careful race-conscious policies." Administrators in Seattle and Louisville said they planned to do just that.
But Clegg of the Center for Equal Opportunity said school systems would be better off to drop racial classifications. "At the end of the day, these two plans didn't pass muster," he said. "And the impact will be to persuade other school districts that this is not a good idea." 24 
CURRENT SITUATION
'Resegregation' Seen T he Louisville and Seattle school systems are in the opening weeks of a new academic year, with few immediate effects from the Supreme Court decision invalidating their previous pupil-assignment plans. Officials in both districts are working on new pupilassignment plans to put into effect starting in fall 2009, with racial diversity still a goal but race-or ethnic-based placements no longer permitted.
Both school systems, however, are reporting what civil rights advocates call "resegregation" -higher percentages of African-American students in predominantly minority schools. Critics of racial-diversity policies object to the term, arguing that segregation refers only to legally enforced separation of the races. Whatever term is used, a new report documents a national trend of "steadily increasing separation" in public schools between whites and the country's two largest minority groups: Latinos and African-Americans.
The report by the UCLA Civil Rights Project shows, for example, that the percentage of black students in majoritywhite schools rose from virtually zero in 1954 to a peak of 43.5 percent in 1988 before beginning a steady decline. In 2005 -the most recent year available -27 percent of black students attended majority-white schools.
Meanwhile, the proportion of AfricanAmericans attending majority-minority schools has been slowly increasing over the past two decades -reversing gains in integration in the 1960s and '70s -while the percentage of Latino students in majority-minority schools has grown steadily since the 1960s. In 2005, 73 percent of black students were in majority-minority schools, and more than one-third -38 percent -were in "intensely segregated" schools with 90 to 100 percent minority enrollment. For Latinos, 78 percent of students were in majority-minority schools.
By contrast, Asian-Americans are described in the report as "the most integrated" ethnic group in public schools. In 2005, the average Asian student attended a school with 44 percent white enrollment -compared to 30 percent white enrollment for the average black student and 27 percent white enrollment for the average Latino. The report attributed the higher integration for Asians to greater residential integration and relatively small numbers outside the West.
Seattle was already experiencing increasing racial isolation after suspending its previous placement plan, which included race as one "tiebreaker" in pupil assignments. "There has been a decline in racial diversity since suspension of the plan," says Seattle Public Schools spokeswoman Patti Spencer.
In Louisville, nine schools now have African-American enrollment above the previous guideline limit of 50 percent -most of them in predominantly black neighborhoods in Louisville's West End or the heavily black areas in southwestern Jefferson County. Black enrollment in some schools in the predominantly white East End has declined, though not below the minimum figure of 15 percent in the previous guidelines.
The 15/50 guidelines remain "a goal," according to Student Placement Director Todd. "We're trying to prevent as much slippage as possible."
In Seattle, outgoing Superintendent Raj Manhas told reporters after the Supreme Court ruling that the school district would look at "all options available to us" to try to preserve racial diversity in the schools. 25 The new superintendent, Maria Goodloe-Johnson, is an African-American who was sharply critical of racial policies in her previous position as superintendent in Charleston, S.C. Since taking office in Seattle in July, however, GoodloeJohnson has not addressed racial balance, according to Spencer. 26 Opponents of the race-based policies say school districts should refocus their efforts. "Where school districts should focus is on education standards, not creating a specific racial mix of students," says Sharon Browne, a staff attorney with the Pacific Legal Foundation,
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Available online: www.cqresearcher.com the conservative public interest law firm that supported the legal challenges in Louisville and Seattle.
"The guidelines are gone," says attorney Gordon in Louisville. "They're past tense."
In Seattle, Kathleen Brose, the longtime school activist who founded Parents Involved in Community Schools to challenge the use of race for high school placements, says diversity is "important," but parental choice is more important. "The school district has been so focused on race," she adds, "that, frankly, I think they forgot about academics."
Legal Options Eyed
S chool boards around the country are re-examining their legal options for promoting diversity. At the same time, they are bracing for new legal challenges to their diversity plans that, so far, have not materialized.
The National School Boards Association plans to provide local boards with advisories on what policies can be used under the Supreme Court's decision to promote racial balance. But General Counsel Negrón expects few changes as a result of the ruling.
"School districts are not going to be changing their policies drastically to the extent that they will be abandoning their choices of diversity or integration as their goal, if that's what they've chosen to do," Negrón says. "School districts are going to comply with the law as they understand it. And there's a lot of room in Justice Kennedy's concurrence for school districts to be creative and innovative."
Barring any consideration of race, Negrón adds, "was just not what the decision stood for."
Pacific Legal Foundation attorney Browne, however, worries that school districts are not complying with the ruling. "We are very disappointed that there are school districts who are ignoring the decision by the U.S. Supreme Court and continuing to use race [in pupil assignments]," she says.
Browne says school districts should have begun developing contingency plans for assigning students on a nonracial basis after the oral arguments in the Seattle and Louisville cases in December indicated the court would find both plans unconstitutional.
The Louisville and Seattle cases themselves are still pending in lower federal courts, with winning lawyers in both cases asking the courts to order the school boards to pay attorneys' fees.
In Seattle, the firm of Davis Wright Tremaine is seeking $1.8 million in attorneys' fees despite having previously said that it was handling the parents' case pro bono -for free. "Congress specifically and explicitly wrote into the law that if the government is found to have violated citizens' civil rights, then the prevailing party should seek fee recovery," explained Mark Usellis, a spokesman for the firm. The school system reported spending $434,000 in legal fees on the case. 27 Louisville solo practitioner Gordon is asking to be paid $200 per hour for the "hundreds of hours" he devoted to the case plus a bonus for the national impact of the case. Without specifying a figure, he also wants to be reimbursed for spending his own money on expenses and court costs. Meanwhile, plaintiff Crystal Meredith is asking for $125,000 in damages, which she attributes to lost wages, invasion of privacy and emotional distress. 28 Gordon says he received several complaints from parents whose applications for transfers for their children had been denied on the basis of limited capacity at the school they had chosen. Gordon says he suspected school officials were actually denying the transfers on racial grounds, but the MacNeals' case was the only "smoking gun" he found.
The Pacific Legal Foundation is following up on "many inquiries" received from parents since the Supreme Court ruling, according to Browne, but no new cases have been filed. She declined to say where the complaints originated. The foundation has suits pending in California courts against the Los Angeles and Berkeley school districts over race-based policies.
If any new legal challenges are filed, Negrón expects federal courts will defer to local school boards' decisions, for the most part. The [Supreme Court] didn't tell us exactly what to do," he explains. "School districts will be trying their best to come up with something that meets the requirements of the law and at the same time meets their educational interest in regard to diversity." OUTLOOK 'Minimal Impact'? I n striking down the Seattle and Jefferson County racial-balance plans, Chief Justice Roberts cited figures from the two school districts showing that the policies actually affected relatively few students -only 52 pupils in Seattle and no more than 3 percent of the pupil assignments in Jefferson County. The "minimal impact," he wrote, "casts doubt on the necessity of using racial classifications."
Writing for the dissenters, however, Justice Breyer cast the stakes in broader terms by citing the growing percentage of black students in majority non-white schools nationwide. The Louisville and Seattle school boards, Breyer said, were asking to be able to continue using tools "to rid their schools of racial segregation." The plurality opinion, he concluded, was "wrong" to deny the school boards' "modest request." RACIAL DIVERSITY IN PUBLIC SCHOOLS Two months after the ruling, civil rights advocates are continuing to voice grave concerns that the decision will hasten what they call the resegregation of public schools nationwide. "We're going to have a further increase in segregation of American schools," says UCLA's Orfield. "School districts are going to have to jump through a whole series of hoops if they want to have some modest degree of integration."
Legal Defense Fund President Shaw fears new challenges not only to pupilassignment plans but also to mentoring and scholarship programs specifically targeting racial minorities. "Our adversaries are not going to go away," says Shaw. "They're going to continue to attack race-conscious efforts to address racial inequality."
Opponents of racial-balance plans either discount the fears of increased racial isolation or minimize the harms of the trend if it materializes.
"I don't think there will be dramatic consequences from these decisions," says Rosman of the Center for Individual Rights. School systems with an interest in racial diversity "will find a way to do that legally," he says. "For schools that use race explicitly, it will still be a contentious matter." "There's going to be less and less focus on achieving politically correct racial and ethnic balance and more focus on improving education," says the Center for Equal Opportunity's Clegg. "That's where the law's headed, and that's where policy's headed. We ought to be worrying less about integration anyhow."
For his part, the Century Foundation's Kahlenberg stresses that the number of school districts with raceconscious policies -guesstimated at around 1,000 -is a small fraction of the nationwide total of 15,000 school systems. Many of the districts that have been seeking racial balance will likely shift to socioeconomic integration, he says, "because that's a clearly legal way to raise academic achievement for kids and create some racial integration indirectly." In Louisville, the county school board did vote on Sept. 10 to broaden its diversity criteria to include socioeconomic status. "Race will still be a factor," Superintendent Berman said, "but it will not be the only factor." 29 Meanwhile, Student Placement Director Todd says Jefferson County's use of noncontiguous school-attendance zones to mix students from different racially identifiable neighborhoods is likely to be continued.
In his concurring opinion, Justice Kennedy suggested "strategic site selection" as another permissible policy to promote racial diversity -placing new schools so they draw students from different racial neighborhoods. The suggestion may prove impractical in many school districts. Jefferson County opened one new school this fall -in the rapidly growing and predominantly white eastern end, far removed from the African-American neighborhoods in the West End. As Breyer noted in his opinion, many urban school systems are unlikely to be building new schools because they are losing not gaining enrollment.
Changing demographics and changing social attitudes are inevitably bringing about changes in the schools. Within a decade or so, demographers expect white students will no longer comprise a majority of public school enrollment. And, as Abigail Thernstrom notes, young people have different attitudes toward race than their parents or grandparents.
"In terms of racial attitudes, we're on a fast track," Thernstrom says. "Young kids are dating across racial and ethnic lines. America is changing in very terrific ways and has been for some time. I expect that change to continue."
But University of Wisconsin educational historian Reese cautions against expecting racial issues to disappear. "It's like a never-never land to imagine that racial issues can somehow disappear," he says. "It's a nice thing to say that we should live in a kind of perfect world, but we don't. I can't imagine that it will disappear. It couldn't have disappeared in the past, and it won't disappear in the future." The director of the Brown Center on Educational Policy at Brookings depicts tracking as a traditional educational practice and detracking as "a gamble" that may hurt rather than help students in low-achievement schools. Includes detailed notes. An emeritus professor of history at Brown University gives a compact account of the landmark school desegregation case and a legacy described as "conspicuous achievement" along with "marked failures." The authors decry the persistent achievement gap between white and black students but discount the importance of racial isolation in schools as a cause. Includes extensive statistical information, notes. Both authors are senior fellows with the Manhattan Institute; Abigail Thernstrom is vice chair of the U.S. Civil Rights Commission, Stephan Thernstrom a professor of history at Harvard. The story and an accompanying sidebar ("Balance by Choice") examine the history and current status of the La Crosse school district's 15-year experiment with socioeconomic integration. The 58-page report details social-science research on the effects of racial diversity in schools and finds "general support" for the conclusion that the overall academic and social effects of increased racial diversity are "likely to be positive." The 50-page report finds "accelerating isolation" of AfricanAmerican and Latino students in public schools and recommends a variety of measures to counter the trend, including an attack on housing segregation, socioeconomic integration of schools and congressional initiatives "to require and/or to support racial progress."
Notes
Reports and Studies
On the Web
The Courier-Journal has an extensive compilation of articles, photographs and information on the course of school desegregation in Louisville and Jefferson County (www.courierjournal.com/desegregation). Current coverage can be found on the Web sites of Seattle's two newspapers, the Seattle Times 
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To purchase a CQ Researcher report in print or electronic format (PDF), visit www.cqpress.com or call 866-427-7737. Single reports start at $15. Bulk purchase discounts and electronic-rights licensing are also available. "H ey, hey, ho, ho, resegregation has got to go." So echoed the 1960s-style chant of protesters at a July 20, 2010, meeting of the school board in North Carolina's Wake County (Raleigh). Police arrested 19 for disrupting discussion of a new neighborhood schoolbusing plan that dismantles existing school assignments intended to achieve racial diversity. A rally earlier in the day in Raleigh drew 1,000 people. They heard speakers invoke memories of separate water fountains for blacks and whites and compare the Wake controversy to the early 1950s schooldesegregation battle that culminated in the Supreme Court's landmark ruling in Brown v. Board of Education. 30 Such fear of public school "resegregation" has haunted some American communities ever since the Supreme Court's June 28, 2007, decision in Parents Involved in Community Schools v. Seattle School District No. 1 invalidating race-conscious pupil-assignment plans in Seattle and metropolitan Louisville, Ky. And despite active national school-reform efforts by the nation's first African-American president, many families and policy advocates who wish to preserve racial diversity in schools express disappointment in the Obama administration's priorities in this area.
"Obama is emphasizing charter schools, which are racially isolating, and firing teachers at high-poverty schools," says Richard Kahlenberg, a senior fellow at the Century Foundation and longtime student of the racial make-up of schools. "As far as I can tell, he's been silent on the Wake County situation."
Scholars at the University of California at Los Angeles Civil Rights Project also scolded the Obama team for failing to deliver on promised guidance on how voluntary integration of schools should proceed in the wake of the 2007 high-court ruling. The complex, 5-2 decision "confused many educators, and it was somewhat unclear what did remain legal," they wrote in a recent report reviewing the response to the ruling. 31 
